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local number portability. Sprint argued Consolidated should not be allowed to levy an additional 

charge to recover its cost of LNP beyond what it has already been approved to recover.188 

Consolidated's Position 

Consolidated claimed that the Party's should be allowed to charge a service order charge 

for an LSR because it is an administrative cost incurred by Consolidated that is caused by Sprint. 

Consolidated claimed the charge is a standard part of its interconnection agreements, and argued 

that the cost causer should be charged for the services being rendered. Consolidated claimed 

Sprint's proposal that Sprint will not charge Consolidated does not make sense and Sprint's 

forbearance does not justify imposing the same approach on Consolidated as Sprint is the party 

that will be placing most of the LSR orders, at least in the short term. Consolidated stated there 

is no "double dipping" by Consolidated charging ~print a non-recurring charge for processing 

Sprint's LSRs simply because it recovers its cost for LNP.189 Consolidated claims an LSR of 

$15.03 is justified and the amount is a reasonable approximation of its costs for perl'orming the 

LSR function. 190 

Arbitrators' Decision 

The Arbitrators note at the outset that they beJieve that each Party is entitled to impose a 

'just and reasonable" charge to the other Party for porting.a customer to that Party, so long as 

that charge is based on the actual, forward-looking cost of perl'onning the function and is 

nondiscriminatory.191 The Arbitrator's agree in principle with Consolidated's witness Shultz that 

the "cost-causer" should bear the costs of LSRs. 192 

However, the Arbitrators must also take note of Sprint's observation that Consolidated 

has failed to enter, or even attempt to enter, a TELRIC cost study or any documentation or 

testimony of any kind into evidence in· this proceeding that supports an LSR charge of $15.03 or 

188 Direct Testimony of James R. Burt, Sprint Ex. 1 at44. 
189 Direct Testimony of Michael Shultz., Consolidated Ex. 3 at 30-3 I. 
190 Direct Testimony of Michael Shultz, Consolidated Ex. 3 at 43. 
191 47 U.S.C. 2S2(d); Su also Docket No. 24!547, Arbitration for lnterconMction between 1-800-4--A· 

Phone and Southwestern Bell Telephone Company, Arbitration Award at 8 and 10 (Jan. 25, 2002) where the 
Commission notes that OSS functions are UNEs and that prices for UNEs should be based on TELRIC: accord 
Southwestern Bell Telephone Company v. AT&T Comnumications oftlu Southwest, Inc., 1998 WL 657117 at 4 
(W .D. Texas, J 998). 
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any other amount.
193 

Thus no evidence exists in the record to infonn the Arbitrators on the issue 

of whether an LSR of $15.03 is just, reasonable, forward-looking, or cost-based. Consolidated 

argued in its post-hearing brief that Consolidated's witness Shultz " ... specifically discusses the 

LSR charge, the cost supporting it, and why it must be assessed."194 The Arbitrators carefully 

reviewed Shultz's cited testimony and find nothing in the record that could be construed to 

reveal with any level of certainty Consolidated's cost of perfonning an LSR. 

Consolidated also argued in its post-hearing brief that Consolidated has tariffs on file 

with the Commission for ConsoJidated's Texas ll..ECs showing an LSR charge that is 

comparable to the LSR charge that Consolidated asks the Arbitrators to impose in this 

proceeding. Consolidated argued that the Arbitrators can take judicial notice of the fact of the 

tariffs and implied that the Arbitrators can invoke judicial notice to find justification to adopt the 

requ~sted LSR.195
• Consolidated argued that sufficient infonnation must have been provided to . 

. the Commission to support the referenced tariffs, or the Commission would never have approved 

the tariffs.196 

The Arbitrators disagree as a threshold matter that a tariff on file at the Commission may 

serve as a sufficient basi~ to substitute for a TELRIC study, and note that Consolidated has 

offered no authority to support its contention that it can or should. In any event, the Arbitrators 

decline to take judicial notice of the referenced tariffs at this stage of these proceedings. The 

Arbitrators note that P.U.C SUBST. R. 21.95(i) indicates that "[t]he Texas Rules of Civil 

Procedure, Texas Rules of Civil Evidence, Texas Administrative Procedure Act §2001.081, and 

Chapter 22 of this title (relating to Practice and Procedure) may be used as guidance in 

proceedings under this chapter."197 The Arbitrators further note that P.U.C. SUBST. R. 21.95(m) 

indicates that the " ... presiding officer shall provide notice of his decision on whether or not to 

apply strict rules of evidence (or any other rules) as to the admissibility, relevance, or weight of 

192 Shultz Direct at 30-3 J. 
193 Sprint's Post-hearing Brief at 31. (November 10, 2006). 
1~ Consolidated's Post-hearing Brief at 33 (November 10, 2006). · 
195 Consolidated's Post-hearing Brief at 33-34. 
196 Consolidated's Post-hearing Brief at 33-34. 
197 P.U.C. SUBST. R. 21.95(i). 
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any material tendered by a party on any matter of fact or expert opinion."198 The Arbitrators did 

not indicate to the Parties prior to the .deadline for filing direct testimony that the rules of 

evidence would be strictly applied in these proceedings, so the Arbitrators have conducted these 

proceedings without resort to requiring strict adherence to Texas evidentiary rules in regard to 

matters of admissibility, relevance or weight. Even so, the Arbitrators must be informed by the 

Texas Rules of Evidence in the conduct of these proceedings and ensure that such rules are 

applied fairly, even while being construed liberally. 

While TEX. R. EVID. 201, "Judicial Notice of Adjudicative Facts" subsection (c) indicates 

that a court may take judicial notice of a fact " ... whether requested or not ... ," subsection (e) 

indicates the opposing party " .. .is entitled upon timely request to an opportunity to be heard as 

the propriety of taking judicial notice and the tenor of the matter noticed."199 The Arbitrators 

note that Consolidated did not, during the course of the hearing in this arbitration, make any 

request for the Arbitrators to take judicial notice of Consolidated•s tariffs for Consolidated•s 

Texas ILECs. The first time the issue was raised was in Consolidated's post-hearing brief,200 

and even there Consolidated did not ask the Arbitrators to take judicial notice of the tariffs, but 

merely noted that the " ... Commission can take judicial notice .. . " of the tariffs. As mentioned 

previously, Consolidated cites no authority in support of the proposition that the referenced tariff 

may suffice as a replacement for a cost study supporting an LSR charge, or that a tariff may 

suffice as a replacement for a cost study in any relevant context. Because Consolidated did not 

move the Arbitrators to take judicial notice of the referenced tariffs during the course of the pre

hearing or the hearing in this c~, Sprint had no opportunity to be heard on the matter. 

Consolidated has offered no reason why it failed to enter evidence in this case regarding 

the requested LSR charge, and Consolidated has offered no reason why it waited until after the 

hearing ori the merits to point out that the Arbitrators can take judicial notice of the referenced 

tariffs. Because Sprint would be denied an opportunity to be heard on the matter if the 

Arbitrators take judicial notice of the referenced tariffs at this time, and because no authority has 

been cited in support of the proposition that the referenced tariffs may suffice as a substitute for a 

198-P.U.C. SUBST. R. 21.95(m). 
199 TEX. R. EVID. 201(c) and (e). 
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cost study in support of the requested LSR charge, the Arbitrators decline to take judicial notice 

of the referenced tariffs for the purpose of establishing an appropriate LSR rate. Even though the 

Arbitrators believe that a cost-based LSR is appropriate under the circumstances of this 

arbitration, the Arbitrators find the evidentiary record in this proceeding wholly inadequate to 

support the LSR rate requested by Consolidated. 

Sprint urged the Arbitrators to adopt an LSR of no more than $1.25 per port, a charge that 

Sprint contends is consistent with the safe-harbor charge that the FCC adopted for an electronic 

PIC-change.201 Sprint witness Burt did make reference to the fact in his direct testimony that 

Sprint had requested a relevant cost study from Consolidated, but that Consolidated had provided 

only a one-page report that was, in Sprint's estimation, inadequate for the purpose of determining 

the reasonableness of the proposed charge. 202 The Arbitrators note that Consolidated did provide 

the one-page cost information to Sprint in response to a Sprint RFI, but did not enter the one

page cost information into the record evidence in · this arbitration. The Arbitrators note that 

Sprint did make reference in its direct testimony to service order rates from other cases that 

evidently Sprint believes to be sufficiently analogous to this case that the Arbitrators may adopt 

those rates as appropriate here.203 However, the Arbitrators note that Sprint has introduced no 

cost study of its own that would, in the Arbitrators view, support the adoption of a cost-based 

LSR in this case. 

The Arbitrators are not free to invent an LSR charge that they believe is fair or equitable 

without regard to the pertinent evidentiary record, or Jack thereof, in this proceeding. While the 

Arbitrators believe that an LSR charge is appropriate under the facts of this arbitration, the 

Arbitrators simply have no evidence on which to based an LSR that is just. reasonable, forward

looking, or cost-based. However, the Arbitrators are persuaded that adopting an LSR charge of 

zero in this arbitration is not appropriate because the "cost-causer'' party would not bear the cost 

of LSRs under such an arrangement. The Arbitrators conclude that the appropriate LSR charge 

:100 Consolidated's Post· hearing Brief at 33. 
201 Direct Testimony of James R. Burt, Sprint Ex. 1 at 44; see also Presubscribed Jnterexclumge Ca"ier 

Charges, WC Docket No. 02-53, Report and Order, FCC 05·32 (rei. Feb. 17, 2005)("P/C Change Charge Order"). 

:m Direct Testimony of James R. Bun, Sprint Ex. 1 at 45. 
203 Direct Testimony of James R. Burt, Sprint Ex. I at 45-46. 
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must be based on the actual, forward-looking cost of performing the function. As mentioned 

above, the Arbitrators do not have the benefit of evidentiary support for adopting such an actual, 

forward-looking LSR cost. Therefore, the Arbitrators adopt the following text for Attachment 8, 

Section 2.5 so that each party has an opportunity to conduct an appropriate cost study for LSRs 

under this Agreement and obtain Commission approval for its inclusion in the Agreement: 

2.5 ILEC and CLEC shall each be entided to collect a non-recurrinc service order 
charee lor each Local Service Reouest ("LSR"> submitted to the other Puty. The 
LSR shall initially be $0.00. However, the ILEC mu at any time subsequent to the 
Commission's approval of the Parties' Jnterconneetion Agreement. submit a 
TELRIC-based LSR cost study that reftects its cost of perlonninc an LSB to tbe 
Commission f'or approvaL On the Commissiop•s approval ol such cost study. each 
Pam shall be entided to charxe the other Party the Commission-approved cham 
for LSRs. The ILEC shaD be entided to submit such LSR cost study lor 
Commission approval onlv once duri!!l the inida) term of this Acreement. The 
JLEC shall submit such LSR cost study under Docket No. 31STI. ancl the ILEC sW 
provide CLEC o1 notice of ~h filing and CLEC shall have the opportunitv to me a 
response within twenty (20) calendar days. On the Commission•s approval of' the 
JLEC's LSR cost study, the Parties shall Ole joindy submit. f'or the Commission'• 
approval. an amendment to this lnterwnnection Agreement that refleeg the 
Commission-approved LSR charae. 

The charge reflected in Attachment 7. Exhibit A shall be ·conformed to reflect the 

appropriate LSR charge in effect pursuant to the language of Attachment 8, Section 2.5 as set out 

above. 

Sprint and Consolidated Issue 11 

Sprint- Definitions of IP-PSTN, Responsibk Party, Sprint-TWC A"angement, Unclassijkd 
Traffic? 

Consolidoled -Should these definitions be included in the agreement? 

Sprint's Position 

Sprint noted that this issue is -a disagreement between the Parties regarding several 

definitions that are contained or used in Attachment No. 10, and that the inclusion of Attachment 

No. 10 is disputed as Issue No. 4. Thus, Sprint argued that the resolution of this issue should be 

tied to Issue No.4. Sprint acknowledged the disputed definitions include IP-PSTN, Responsible 

Party, Sprint-TWC Agreement, and Unclassified Traffic. Sprint argues that the terms are not 

necessary and need not be included in the agreement. However, Sprint also noted that should the 
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Commission agree with Sprint on Issue 4 that Attachment No. 10 is not necessary for the 

exchange of traffic between the Parties, Issue 11 should be decided in favor of Sprint. 204 

Consolidated's Position 

Consolidated claimed the definitions of (1) IP-PSTN Termination Traffic, (2) 

Responsible Party, (3) Sprint-TWC Arrangement and (4) Unclassified Traffic are important 

definitions that should be included in the interconnection a~ment and be a clear as possible.2os 

Arbitrators' Decision 

A. The Arbitrators adopt Consolidated's definitions of: IP-PSTN Termination Traffic, 

Responsible Party, and Unclassified Traffic, as described below: 

"IP-PSTN Termination Traffic" - means traffic of last-mile provider scriber 
provided by CLEC for termination to ll..ECs network. (Attachment 5, 
Definitions.) 

"Responsible Party" - The Party responsible for IP-PSTN Tennination Traffic for 
purposes of 3.1 above (the "Responsible Party") is the Party converting traffic 
from 1P to PSTN for termination to the PSTN network or converting PSTN traffic 
to lP for termination through the authorized last-mile provider as VolP traffic. 
CLEC is the Responsible Party with respect to traffic originated by or terminated 
to CLEC for the Sprint/last-mile provider Arrangement.· (Attachment 10, Section 
3.2) 

"Unclassified Traffic"- The Parties acknowledge that certain IP-PSTN Traffic, 
due to the technical nature of its origination may be properly transmitted without 
all Traffic identifiers. In such instances, the Parties agree that such IP-PSTN 
Termination Traffic shall be considered "Unclassified Traffic" if the traffic can be 
affirmatively demonstrated to be missing Traffic Identifiers by means other than 
the Traffic Identifiers being stripped, altered, modified, added, deleted, changed, 
and/or incorrectly assigned. Otherwise the traffic shall be considered 
"Misclassified Traffic" as described below. (Attachment No. 10, Section 6.1) 

B. The Arbitrators adopt Sprint's proposed definition of Sprint!IWC (SprintJI..ast Mile 

Provider) Arrangement described in 1.5 of the Interconnection Agreement, as follows: 

1.5 CLEC represents that it has or may enter into business arrangements with last
mile providers regarding traffic to be exchanged in accordance with this 
agreement. CI..EC will be financially responsible for all traffic sent to D...EC. 

liM Direct Testimony of James R. Burt. Sprint Ex. 1 at 46-47. 
205 Direct Testimony of Michael Shultz, Consolidated Ex. 3 at 31. 
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V. CONCLUSION AND IMPLEMENTATION SCHED~ 

The Arbitrators conclude that the decisions outlined in this A ward, as _wen as the 

conditions imposed on the Parties by these decisions, meet the requirements of Ff A § 251 and 

any applicable regulations prescribed by the FCC pursuant to FJ' A § 251. The Arbitrators note 

that Docket Nos. 31577 and 31578 were consolidated on October 5, 2006, for the ease of 

administration, and that the decisions outlined in this Award apply to Sprint's petition for 

compulsory arbitration to establish interconnection terms and conditions with each Consolidated 

Communications of fort Bend Company (Docket No. 31577) and Consolidated Communications 

of Texas Company (Docket No. 31578). Unless the parties agree to a later date, the Arbitrators 

order that this Interconnection Agreement be fully implemented by no later than March 1, 2007. 

"Fully implemented" means all provisioning and testing is completed and the parties have the 

ability to exchange traffic. 

SIGNED AT AUSTIN, TEXAS on the Lf_ day of DECEMBER, 2006. 

FTA § 252 PANEL 

~ ·~ ~HALLMARK, ARBITRATOR 

p:\t_fta proceedings-atbitrations\31xxx\31517\draft final award\3J5n barnes edits 12142006.doc 
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ARBITRATION FOR INTERCONNECTION § 
BETWEEN 1-8G0-4-A·PHONBAND I 
SOurHWESTERN BELL TELEPHONE 1 
COMPANY I 

I 
I 

PUBLIC UTILITY COMMISSION 

OF TEXAS 

ARBITRATION AWARD 

This Arbitration Award (Award) establishes tbe amount that Southwestem Bell 

Telephone Company of Texas (SWBT) shall charge AccuTel of Texas, Inc., dba 1-80()..4.A

PHONB (AccuTel) for the processina of electronic orders of resold services for new and 

suspended cu~mers. The parties' final Decision Point List (DPL) (Attachment 1 hereto), 

divided tbe single issue of the appropriate pricing of these orders into six separate DPL issues. 

To avoid undue confusion and duplication of analysis. the Arbitrators' decision relating to tbe 

pricing issue. is provided under DPL Issue 7. The Arbitra!OI'S' decision on DPL Issue 6 addresses 

what is in essence a threshold jurisdictional issuo. 

SWBT and AccuTel. having initiated the arbitration of the issue of the appropriate 

pricing of these electronic orders in this proceeding pursuant to § 252 of the Federal 

Telccommunicadons Act of 1996,1 shall incorporate the charges approved in this Award in their 

intercoonection agreement 

L JURISDICTION 

If an incumbent local exchange cmicr (ILEC), in this case SWBT, and the competitive 

local exchange carrier (CLEC). in this case AccuTeJ, cannot successfully negotiate rates. terms. 

and conditions in an intci'COilDCCtioa agreement, fTA I 252(b)(l) provides that either of the 

negotiating parties 'wy petition a State commission to arbitrate any open issues." The 

1 Telecommunications Act of 1996. Pub. L. No. 104-104, I 10 Stat.~ (coctified u amended in ICaaercd 
soctioal of1.5 aad 47 U.S.C.) (FI'A). 
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Commission is a swc regulatory body responsible for arbitrating interconnection agreements 

approved pursuant to the Ff A. 

IL PltOCEDUJW. Blsro:RY 

This arbitration was preceded by a complaint and request for expedited ruling against 

SWBT, tiled by AccuTel on February 21, 2001, pursuant to P.U.C. PR.oc. R. 22.326.2 In its 

complaint. AccuTel alleged that SWBT bad implemented anti~mpetitive changes to its service

ordering system. and that SWBT's rates and charges for electronic service ordering unreasonably 

discriminate against certificated telecommunications utilities (crus) that purchase services for 

resale. On March 28. 2001. the complaint docket (Docket No. 23721) was abated to provide the 

parties an opportwlity to resolve their issues through the mediation pi'OCUdings in the 

Commission's informal dispute resolution docket.3 The parties resolved some of their issues 

informally, but did not settle a key pricing dispute. Consequently, AccuTel filed its petition for 

arbitration in Chis docket. on August 22. 2001. On August 27, 2001, SWBT flied a motion to 

dismiss AccuTel's petition for arbitration. At the August 28, 2001 prehearing conference, the 

parties were di.rected to file briefs oa whether the issue brought by AccuTel would be 

appropriately raised as a compulsory arbitration under the Fr A. as a post-interconnection dispute 

under CommissiOD ~ as both. or as neither. At the September 10, 2001 prebearing 

. conference. however, the parties informed the Arbitrators that they bad agreed to diamisa the 

post-interconnection complaint case and proceed with the petition for arbitration. 4 Following 

AccuTel's filing of a motion to dismiss the complaint case. SWBT withdrew its motion to 

dismiss AccuTel's petition for arbitration. Accordingly, the Commission dismissed the 

complaint case and proceeded with this docket:' 

Another prebearing coofereoce was held on September 17, 2001, at which the parties 

aDDOUDCed that they had agreed that the start date for negotiations was Apri12S, 2001; tbcrefom, 

l Complallll of AccuTtl ofTwu, Inc. A.gawt SOIUirwuum &U Ttkp/toM C0t11pt11r1 alldfor RuoiiiiWn 
oJDlsf*", Doc:kot No. 23721 (Feb. 21, 2001). 

3 ltifontl4l DiJptiU Re$0buiotJ for lnw• R•lildttg to Op1TDtlonlll Support Syn•mz, Docket No. 21000. 
4 Pn:lariog Conference Tr. at 5-7 (Sept 10. 2001). 
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the window for ~uesting arbitration extended from September 7, 2001 through October 2, 

2001.6 Pursuant to AccuTel's request, SWBT also agreed to file by October 9, 2001 an avoided

cost study relating to the electronic processing of new-customer orders submitted by a CLEC. 

Additionally, SWBT agreed that a deposition by AccuTcl of the cost study' s author would take 

place on October 11, 2001. 

AccuTel and SWBT, tbe only parties in this proceeding, engaged in discovery into 

November 2001. At a prebcaring conference on November 16, 2001, the Arbitrators issued 

rulings on certain outstanding discovery issues. Although SWBT fJ.led a motion for 

reconsideration of the Aibitrators' ruling requiring SWBT to produce certain cost studies, SWBT 

and AccuTel agreed on a compromise arrangement that resolved their discovery dispute. As part 

of this aaangement, tbe parties agreed to submit a joint DPL containing seven issues. DPL Issue 

7 was added to the previously submitted DPL by AccuTeL 7 

The parties f.lled direct testimony on October 31, 2001, aud filed rebuttal testimony on 

November 13, 2001. The hearing on the merits was held on November 28, 2001. The parties 

ftled initial briefs on December 14,2001, and filed reply briefs on December 21, 2001. 

UL RBLEvANT STATB AND FEDERAL PllOCDDJNGS 

Releypt Cormplalog Dedslops 

SWBT M.,.Ariltnltlo111 

The Fl' A became effective in February 1996. Soon thereafter, several proceedinp

collectivcly referred to as the SWBT Mega-Arbitrations-were initiated and coosolidatcd for the 

purpose of arbitrating the first intereonncction agreemcn11 in Texas under the new federal statute. 

In Novcmbet 1996, the Commission issued the Pha.se-1 Mega-Arbitration Award in Docket No. 

' Order No. 2, Revisiag Procedtnl Schodulo (Sept. 14, 2001), and Order No. 3, Orantiq Wltbdraw.t of 
MociOil to Dilmiu Pedlion for Atbill'ldon (Sept. 20, 2001); DockaNo. 23721, 0nSer DilmiJaiDJ ProceedinJ (Sept. 
20.2001). 

' FrAt 252(b)(l); P.U.C. Proc. R. 22.305(a). 
7 Prebelrins Coafcnnce Tr. at 19-21 (Nov. 21. 2001). 
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16189,1 establishing interim rates for UNBs and an aggregate avoided-cost discount of 21.6% 

applicable to retail telecommunications servicca sold to reselling telecommunications caniers. 

The fmal Phase-D Mega-Arbitration Award in Docket No. 16189,9 issued in December 1997, 

established permanent rates for UNEs and resolved other pricing issues. 10 

Relevant Federal Cotmppnlgtlw Commlplon Decl.tlw 

Flnt Rqorl and OrrUr 

In its Fust Report and Oroer,11 the Federal Communications CoJDJDission (FCC) 

promulgared tbe local competition rules implementing FrA §§ 2Sl and 252. Potsuant to FrA 

§ 2Sl(c)(3), which requires the ILEC to provide any requesting telecommunications carrier with 

nondiscriminatory access to network elements on an unbundled basis. the FCC specified several 

unbuDdled network elements (UNBs) that D..ECs must offer to CLBCs. In particular, the FU'St 

Report and Order decreed that an n.BC' s operations support system (OSS) must be unbundled 

because it is a .. network element."12 Moreover, in that Order the FCC held that 

nondiscriminato access to the functions of OSS .. could be viewed as a •term 01' condition' of 

unbundling odJa' netWOrk c1emcnt.a under section ~l(cX3), 01" RSale UDder section ~l(c)(4)."13 

Accordingly, tbo FCC cooduded that OSS '1\lnctions are subject to the nondiacri.minato.ry acccu 

duty impoeed by section ~l(c)(3). and the duty imposed by sectioo ~l(c)(4) to provide resale 

' P«ilioft fl/ MFS ~ Compimy. hrc. for Arbltnltil»e of Pridlt1 of U11budlal LooP' 
A.grmrN~U Bnwurt MFS ComlftlutlcodoiU ~1· Inc. and~ IHU T6/qllou Ct~~~~pt~~q, Dodcd No. 
16189. n al. Award (Nov. B. 1996) (Ptluo-1 Mep-Arbicntioa Aw.n:l). 

' Pnftlolt of MFS ~ ~. btc. for ArbltnltiiM of Prld/11 of U1lbfw:IJM LDop6 
Ag1'MM~ft /Htwurc MFS C~ ComptMy, Inc. aNJ Solulrwutmt B1U T1/qMM Coltlptay. Docket No. 
16189. n al. A Wild (Dec. 19, 1997) ~0 Mop-ArbiantioD A wad). 

10 /d •• Appendka B and C. 
11 In 1M Matur of 1~ of tM Local Co"'P*titlrHa ProvUIIHu bt tlw T1~ Act of 

1996, lllld lmrcolfM.Ctiota Betwuta LocGl Exchaltge CanUn and Co~rUMrcltll Moblk Radio SI~Jc• Provllkn, 
First Report and Order, CC Doc:ket No. 96-98, CC Doc:bt No. 95-185, Rl: 96-325 (ret AuJ. 8, 1996) (Fil'll Report 
andOnb). 

11 /d.Mf~l6(AaJ.I.l996). SHaW!f258-260,~16-~IS..nl,aad~25. 
11 ltL att517. 
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services under just. reasonable, and nondiscriminatory terms and conditions."14 The FCC also 

determined that prices for inten:onnection and unbundled elements would be based on Total 

Element Long Run Incremental Cost (TELRIC). 15 

UNB R111U11Ul Onkr 

In its UNE Remand Order, 16 the FCC reaffirmed its earlier determination that the five 

functions of OSS that D..ECs must make available to competitors oo an unbundled basis are pre

ordering, ordering, provisioning. repair and maintenance, and billiog.17 Additiooally, the FCC 

stated as follows: 

OSS is a precondition to acx:essing other unbundled network elements aod resold 
services because competitors must utilize the incumbent LEC' s OSS to order all 
network elements and resold services. Thus, the success of local competition 
depends on tbe availability of access to the incumbent LEC's OSS. Without 
unbundled access to the incumbent LEe's OSS, competitors would not be able to 
provide their customers comparable, competitive service, and heo<:e would have 
to operate at a material disadvantage.11 

IV. DISCUSSION or DPL IssUES 

This proceeding addresses the issues in the final DPL filed by the parties on November 

27, 2001, as set forth in detail below. 

DPL ISSUE NO. t. 

Wlad~Nr tlu jiuu:tloN proWbd b] SWBT to 1-800-4-A·Pitort• ba proctullfg 1G"Vk1 onkn .,U, 
tm 1l«<nnnic galnlfl1 liN raold rervlca or unbiUUIUd nllwork ftmriM. 

"' /d. 

u /c:L at, 672. 

" In tlte MatUr t1/ lmplcllfDfltllima of tlte LDaU Ccmpesidott ~tu m t1w Tttkc~ Ad t1/ 
1996, and lntt1'COIIMCrion Bttwu11 l.octJJ Ezduusg1 C4rriUI and COIItlfWI'd4l Alobik Radio s-mc. Providln, 
Third Report and Order, C:C Docket No. 96-98, CC Docket No. 95·18,, FCC 96-325 (rel Nov . .5, 1999) (UNB 
Remaod Order). 

11 /d. at,! 425-426. 

II I d. It f 434. 
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AceuTtl's Politu111 

AccuTers position was that the ftmctions provided by SWBT in processing service 

orders via an electronic gateway are unbundled network elements.19 

SWBT'I POIUUIII 

SWBT stated that it processes invoice orders via various electronic gateways as both 

resold services and UNEs. SWBT reported that the prices AccuTel receives depend on whether 

AccuTel submits a resold service order or a UNE service order. 20 SWBT argued that ..... while 

the OSS functions are required to be unbundl~ tbey arc not and should not be priced as UNEs 

in tbe resale context. "21 SWBT additionally contended that OSS is unlike other UNEs. in that 

the Iauer are actual products and services used in the provisioning of telecommunicatioas 

services, whereas it is the OSS functions that are necessary for and auxiliary to the provisioning 

of all telecommunications services no matter how they are provided. 22 

The Arbitrators find that the functWns provided by SWBT in processing electronic service 

orders are properly viewed as UN&. In its First Report and Order, the FCC fowtd that 
.. 

"operrllion.J 3upport system.J and 1M info1'"1114tion thly conklill/aU sqtu~nly widtln tlut defoaitJon 

of 'network element' and nuut be unbuntlkd upon request under uction 25l(cX3) ••.. ''23 '1'he 

FCC further formd that nondUcriminatory acceu to OSS .{unclimu COli N v~ tn at Ua.rt 

three ways: 

Fll'St. operatiODS support systems themselves can be characterized as .. databases" 
or "facilit{ics] •• . used in tho provision of a telecommunications service," and the 
functions performed by such systems can be characterized. as "features, ftmdi~ 
and capabilities that are provided by means of such facillt(ies]." Second. the 
informatioo contaiued in, and processed by opentioaa support systems can be 
classified as .. information sufficient for billing and collection or used in the 
transmission. routing. or other provision of a telecommunications service!• Third, 

1' SWBTa Ameoded Decision Poiat List (Amended DPL) at 3 (Nov. 7:1, 2001). 

» ld. 
21 SWBTslnitW Briefat4-5. 

22 /d."'· 
23 Finl Report and Order at, '16. 
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nondiscriminatory access to the functions of operations suppon systems, which 
would include access to the infonnation they contain. could be viewed as a •'term 
or condition" of unbundling other network elements under section 251(c)(3), or 
resale under 251( c)( 4 ).14 

The Arbitrators fwl no convincing evUknce that 1M OSS functiotu in quution should not 

be comidertd UN&, even when tlwse functiotu (and facilities) art used to place orders for 

resold servictl. Set the ArbiiTrJiors' decision on DPL Issue 7 for further discussion. 

DPL ISSUE NO. 2. 

Wlutller IIJ• l"tM for tiN OSS .fuMdoru SWBT pro111da to l-8fJO.+A·PiuiM to proc.u Us 
snvk• ordm lltoldd b• btual Dl8 a awHII«< c01t discount, 011 TBLRIC. or Dl8 soJM otltn 
prldng llluulilrtl. 

AecuTtl'1 Porltlo1t 

AccuTel stated that the rate should be based on TELRIC. 2S AccuTel noted that the 

TELRIC pricing standard for UNEa was established by the FCC in its Fust Report and Order, 

and was the standard followed by tho Commission in seuing UNB rates for the Texas 271 

Agreement (T2A).26 

SWBT stated that it does not charge CLECa for connectivity or access to OSS functions 

at this time. 77 With RSpect to charges for processing service orders. SWBT obscned that the 

prices Acx:uTel receives are dependent upon whether AccuTel submits a resold service order or a 

UNE service order. 21 SWBT argued that ·~bile the OSS functions are required to be unbundled. 

they are not and should not be priced as UNEs iD the resale context. .at SWBT argued that. 

u /d. lltS17. 

:zs Amended DPL 1t 3. 

» 0~ Tcstlmony of Candice Clart, ~el &. J, at 6 (Oct. 31. 2001). 

l1 Ameodod DPL at 3. SWBT's conttact calla for AccuTel to pay $3,200 per month for access to SWBT's 
OSS (SWBT BL 5, Joiat AppUcldoa of SWBT and AccuTel for Approval of Amendmcftt to Interconnecdon 
Ap-eemeat at 5); however, dliJ paymelll b waived at lhia time in accordance with tho Amcritec:b meraer apeement 
(Tr. at99). 

%1 Jd. 

11 SWBT'alftitial Brief at 4-S. 
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pursuant to FTA §§ 251(c)(4) and 252(d)(3), the service order charge assessed AccuTel for 

placing an order for a service for resale (i.~ .• resold service) is properly calculated by applying 

the avoided-cost discount to the service ordu charge faced by a retail customer who orders 

service from SWBT.30 

1M Arbitra10n find that OSS functions provided by SWBT w AccuT~l should be btued on 

TELRJC. As noted by AccuTel, the FCC and thu Commiuion have adopted the TELRJC pricing 

standard for UN&. The Arbitrators find no convincing r.uson w t:kpart from tJuu sttmdtlrd in 

the case of OSS functiom. The Arbitraton further note that the FCC's following natement, from 
the Fint Reporl and Ort:kr, aho suggesu tlrtu prices for OSS jilnt:timu should be based on 

TELRJC, n&ardless of whether the OSS function i.r used to place an orrkr for a ruold service or 

foraUNE: 

In all cases, bowever, wo conclude that in oidez to comply fully with section 
2Sl(c)(3) an incumbent LEC must provide, upoo request, noodiscriminatory 
access to operations systems functioos for pro-ordering. ordtring. provisioning, 
maintenaoce and repaiJ', and billing of unbundled elements under section 
2Sl(c)(3) and 251(cX4).)1 

In thU statement, the fint reference w FTA § 2$l(c)(3), which requires 

nondircriminatory rates for accus to OSS functiotu, appliu equtllly to tht piUCiuue of UN& 

unt:kr § 2$l(c)(3) and w the purchase of resold service~IIIUUr § 25l(c)(4). 

Su the Arbitrators' decLslon on DPL Issue 7for more dUcus.sion. 

DPL ISWft NO. 3 

WlutMr Ill• ••men Ia Solllltwntmt B.O's GMmJl Exdlag• TtlliJI s.ctUm 21, Shua 1-5 
t:orrtSp«kk to llu jun&tloru prtnkkd bJ SWBT Ill l-800-4-A·PIJDII• U. procunag 1nvlet 
OnUn M411 tlmrorde gaJ#wtq. 

lO RelluUal Teetimony of Roman A. Smilh. SWBT Blt. 411 -4-S. 

,, F1nt Report llld Order II! S2S. 
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AccaTd'r Polltk111 

It was AccuTel•s position that the services in SWBT's tariff do not correspond to the 

functions provided by SWBT in processing service orders via an electronic gateway. 31 

SWBT contended that the services outlined in SWBT"s tariff correspond to the functions 

provided by SWBT in processing service orders via an electronic gateway. SWBT reported that 

retail service orders can be processed through its Easy Acceu Sales Environment (EASE) and 

also through the LSR Exchange (LEX) and the Eleclronic Data Interchange (EDI). SWBT 

asserted that resale services are based upon retail services available in the tariff. In this instance. 

SWBT maintained. the avoided cost for clectrooic orders bas been applied to the retail service 

order charge. 33 

1'he Arbitratorr M" that tM specified pagu in SWBT's General Exclumge Tariff 

actruUly define and set forth non-recurring service charges applicllble to an SWBT retaU 

cJUtorMr.34 The Arbitrator3jind that the service ordering charge conlained ill tlro3e pagu don 

not correspond to the junctJon.J provided by SWBT in proceuing service orden via an electronic 

gateway. See 1M Arbitraton' decUion on DPL /uw 7. 

DPL ISSJJE NO.4. 

Mltller SWBT'1 "BI«tronie SnYlc1 Ordllr·LBX, EDI, EASB·JlJIU AIUil1m" a«<IIYYUly 
nfl«18 tlu CfU'mll cora of el«<ronk rnrk1 ord• proeaslng IIIUld#NWp. the 1'rlta for tluu 
/undloM ill a ..,., eonmtmt wltllfetkrtll l4w tllUl raJa. 

AccuTel argued thal SWBTs "Electronic Service Order-LEX, EDI, EAS&Rate 

Analysis .. did not accurately reflect the current costs of electronic service order processing and 

n Ameaded DPL 1113. 

3J /d. 

,. 'Ibele tariff sbeeta abow the trip clwp and tho ceotraJ office ICCell chirp. in additioo to the service 
orderiq dlqe. 
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did not develop the rates for these functions in a way thai is consistent with federal law and 

rules.35 

SWBT'.r PMIIioll 

SWBT maintained that, consistent with the FCC's F'll'St Report and Order, the rate 

analysis in the .. Electronic Service Order-LEX, EDI, Ease-Rate Analysis" was performed using 

tbe avoided cost methodology in order to develop a resale rate based upon the retail costs that 

would be avoided if the service was provided on a wholesale basis. SWBT argued· that the FCC 

recognized this as an appropriate costing methodology for resold services. 36 

Arbllrtllorr' D«Uio11 

The Arbitraton find that SWBT's "Electronic Service Orrkr-LEX. ED/, EASE-Rate 

Analyti.rn il not appropriate for developing raUl for th4 electronic processing of s~rvice orders. 

k indicated in the Arbitraton' tkcision.r on DPL l1nu1 1 and 2, and tU dUCIUUd monfully 

III'Ukr DPL ltnu 7, OSS functiolu are UNEs; accordingly, wiT pricu should be bo.red on 

TELRIC. Unlike a TELRIC methodology, SWBT's "Rote Analysis" doe1 not directly calculate 

the forward-looldng costs of processing an electronic orrkr; each rate produced by the "Rate 

Analysu" is derived by subtracting avoided cosufrom a retail rote. ThU appra«h dou not 

yield TELRIC-bt:Ded rates. 

DPL ISSQE NO.5. 

SWBT: Wllltlur 1M IIVOi4Ml cOlt dbuunt tld6J1Ud bl 1M MIJIIArll, iUUI ilt«<rporau4 ill t1u 
AaNTeVSWBT RaiM Agrene.llt should b• aiUntl or clumgftl Ill tJd& Jltoelldhtg. 

AcalTel stated tbal it is not requesting this relief and does not agree that this is a pending 

issue. 

" Amended DPL at 4: Rcbuta.l Teatimony (Rec:hlcted) of CaDdico a.rtc. .AccuTel Bx. 2 at 4·5 (Nov. 13, 
2001). 

" Amended DPL at 4. 
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SWBT urged the Commission not to change the avoided cost discount adopted in tbe 

MegaArb. SWBT argued that the Commission previously adopted and approved the 21.6% 

avoided cost discount for eligible retail-based services for resale carricn in Texas. According to 

SWBT, the FCC Order does not permit a CLEC to have some resale prices based upon a service

specific discount while other prices are based on an aggregate discount for all services. SWBT 

asserted that AccuTcl agreed in November of 1999 to abide by the terms, conditions, and prices 

of a five (5) year contract.37 

Based upon the record, this DPL Issue does not appear to reflect relief requested by any 

party; IMrefore. thU is not a pending issue and wiU not be addressed. 

DPL ISSUI NO. 6. 

SWBT: WMtMr 1M COIIIIIII#UJa 1uu tiN tUUiuwlq to bum or cluutp 11111~ to IIIJ 

ui61Jng lltUmlllMCtiM aKnmunt bdwHJJ SWBT lllf4 AccuTtl b1 ol"'lnin6 alllltnUIIMnL 

AccuTel asserted that it is not requesting this relief and does not agree that this is a 

pending issue. 31 

SWBT'I IWIJUJ11 

SWBT ~oted that the current agreement in dispute has a term of five (S) yean. SWBT 

and AccuTel cnteRd into this Resale Agreement on Novcmbu 10, 1999. This agreement was 

completely negotiated. and signed by this Commission on January 12, 2000. ln SWBT's view, 

the Commission has played its role by approving this Agreement on January 12, 2000.39 

,., ld. 

31 /d. 

,. ld. 
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During the hearing on the merits, counsel for SWBT argued thai the Arbitration Award 

iS3ued in Docket No. 24442 should be relied upon in this proceeding to limit the azuhority of 1M 

Corntr'li3sion. 40 SWBT argued that application of the Award in Docut No. 24442 would result in 

prohibiting 1M Commi4sion 's modification of IM pricing temu of the exUting interconnection 

agreement between SWBT and AccuTeL In addition. SWBT provided testimony and briefing on 

thU issue and concluded that 1M Commission has no azuhority to ammd 1M contract during 1M 

term of the contract to add a price that i.r already contained in thai contract. The basis for this 

line of rea.roning appean to be that the charge for n&aiUial service order.r applies to electronic 

orders, notwitlutanding the iniliation of negotialiotu ma the specific issue of electronic ordering 

that gave rise to thU compulsory arbilratiOIL 

For 1M muons set forth below, the A.rbilraton do not agree with the analym of SWBT 

on this issue. Specifically, this situation can be distinguished from Docut No. 24442 in that thi.r 

term in the agreement wa.r opened up by a mutual agreement to arbitrau. The ArbitraJors find 

thai the Commission is fully wsted with th4 authority to tktermine the open iS3ue of the 

appropriate charge for electronic ortkrlng of new/suspended crutorMn through thU arbitration. 

In Doclrn No. 24442, a po#·inurconntction disput4 pf'OCHdlng wuhr P.U.C. PRoc. R. 

22.326, th4 partiu submitted a sp«ific question of contract interpretation to 1M A.rbitraton a.r a 

thruhold issue. In 1M present can, A.ccuTel and SWBT have engaged in negotiatitRu with 

regard to an t111Widment to the existing interconn.ection agreement. 41 ThU compulsory 

arbitration emerged to resolve th4 open i.uue thai the partiu' negotiationsfaikd to resolve. The 

contut, i.r.rue, and pllf'I'Me of this proceeding b§r no reumb/Qnce to thou in Docket No. 

24442. The OIIICOIM of this proceeding u not baud upon the cOnstrUction or interpretation of 

e.xUting conrract language, but u to be based upon the variow alternative amendments to the 

contract iden.tifkd in 1M nidmce, brief~t and applicllble precedml. 

The argument advanced by SWBT directly contradicts applicable /eMral law by 

extinguishing the ability of the Commission to arbitrate open iuues. By engaging in the 

~ Tr. 11 42 (Nov. 28. 2001); Comp/DJIII a1td Req!IUI for P01t-lnui"CCOIMCCitM Dilp.,. Ruoludott 
Rqtudinf R«~IMa of~ S.U TekplroM Col'lf/KIII1'81Hawruftd UNE IAop Rai.U, Dockec No. 
24442. Award (Nov. 16, 2001). 
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Mgotwtion procen but failing to arrive at an agreemmt, SWBT and AccuTel triggertd the 

authority of the Commission to resolve th4 open lssw through compulsory arbitratitm. 1M 

procedural history of thU arbitration reflects that discussions were held 011 the record to 

de~nniM whether the central is.sw in this case (DPL No. 7) should be heard under the 

complaint resolution procedures or should be subject to arbitration. A.r noted in the procedural 

history, tlw parties agreed to this compulsory arbitration proceeding and did not wish to present 

briefs on threshold jurisdictional is~s. 42 SWBT now seeks to escape 1M Commission • s 

authority to arbitrate the open issw through rearguing a threshold jurisdictional issue that 

SWBT earlkr abandoned when it agreed to proceed with thu matter a.J an arbitration. 41 The 

Arbitrators decline to follow SWBTs circuku proceduralltfiiMuvering that would require the 

dismissal of this proceeding for lack of jurisdiction. 

DPL ISSUE NO· 7. 

What u 1M IIJIProptUzt. cluuge for SWBT's eketronic proceubtg of n.w ratiU stnice 
tR'tkrr? 

AccaTd'1 Poation . 

Initially, AccuTel argued that there is no substantial difference between electronic 

processing of conversion orders and electronic proc:essing of orders for new or suspended 

customers; therefore, the $S.OO charge for processing conversion orders should apply to the 

electronic processing of new and suspended customers.44 Subsequently, AccoTel argued that the 

$2.58 charge for an electronic UNE service order charge for new simple service should apply 

because, lib other UNEs, unbundled OSS must be priced at TELTRIC. AccuTel asserted that 

the TELRIC pricing standard was established by tbc FCC in ita First Report and Order ft 672-

7f17, and is the principle followed by the Commission in setting UNB rates in the Texas§ 271 

Agreement (T2A).45 

41 Prdlearing Conference Tr. at 6-7 (Sept. 10. 2001). 

c ld. at6-IS. 
43 Id. at 14-U. 
44 Peticioa for Arbitration It 4-5 (AuJ. 22. 2001). 
41 Direct Testimony of Caodico Clark. Accu'rcl &. 1 at 5-6. 
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SWBT'.r Positlo11 

SWBT stated that. cunently, the appropriate charge for SWBT' s electronic processing of 

new resale service orders is $14.96. This is derived by subtracting from the retail tariffed rate of 

$22.00 the appropriate avoided cost discount of 32~. which provides a cost of $14.96.46 

SWBT maintained that '"while the [OSS] functions are required to be unbundled. they are 

not and should not be priced as UNEs in the resale context. The pricing for the submission of 

orders depends upon the type of service that the a..EC is ordering. i.e., resale or UNBs.'"'7 

Moreover, SWBT asserted that "The Commission considered the electronic processing of orders 

at the time that the avoided cost disc:ount was established, and therefom the submission of 

electronic service orders is within and covered by the avoided cost discount•,... 

The Arbitraton agree with AccuTel tluJt $2.58 is tM appropriaU charge for the 

processing of electronic ortkn of resold services for new and suspended customen. 49 

TMrefore, the current interconnection agree1Mnt between AccuTel and ·swBT should be 

amended to provit/4 a charge of $2.58 for 1M proceuing of electronic service ortkra for new and 

SIUpended CU8tomen. 

AccuTelluu not dupuJed that w charge for tM manual proceuing of service ortkn for 

new and di3COI'IMCted crutornen paid by AccuTeliiiUUr its current resale agreement with SWBT 

i.f $14.96. SWBT imwed that thU manual proceuing order charge should also apply to ortkn 

procused electronically. 1M Arbitrators find that SWBT's argument lad.r foundation and 

ctu1110t bt IUpportd t.mtkr fBikral or Commi.uimt precetknL 

46 Amended DPL at S. 
41 SWBT Initial Brief at 4-S. M evideace that the Commission cotl&idered the electronic proc:aainJ of 

Olden in establitbing ita avoided-colt discount. SWBT cited parapapb SS of lbe origioal Mep-Arbitration. ud said 
that the FCC developed the uadetlylnJ reacming in lbe F'mt Report and Order, paraaraph SS. 

41 I d. at 9. Oo paao S of hia dUect tllltimony. SWBT witaeu Buehner obeenecl that "tho recotd evideoce 
doea not meotioll electroDic service orders specifJCalJy. but that ia ceNinly oae way tbat almost aU of the servico 
c:eoter labor cxpomes would bo avoided... · 

49 The reconoection procosa and exiating charges for Acc:uTel's suspended (refctrecl to as ratoral) 
customers are ouiliDed inlhe Direct Tcatimony of Roman A. Smitb. SWBT Ex. 2 at S-1. 
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SWBT argued that "th6 pricing for the submi.uion of orden depends upon tM pricing for 

the type of service that tM CLEC i.r ordering, Le., resa/4 or UNE'.r. ,.so However, SWBT'J 

argument dou not illclauk relevant authority to support thU propositiort. SWBT presented 

variou.r jwtifications for applying an avoUkd cost methodology to the el4ctronic .rervi.ce order3. 

including citations to th6 provisions of tM FTA. th6 First Report and Order. and tM 

Commis.rion '.r Mega-Arbitration thai dl.rcw.r avoilkd com for retail tekcomnumications 

services. st A critical jfiJw in SWBr s analysis wa.r that it treated electronic service ordering a.r a 

tel4cOI'If1PilUiicat service. 52 On cro1s-uamination, SWBT conceded that electronic service 

ordering l.r not a tekcommunication.r service.5J SWBT olferul no authority for treating tM 

pricing of electronic .urvice orrkring a.r if it were a telecOiftlflll1licatioM Jervice, a seriou.r 

omiuion givm thal thU pricing straugy l.r the centerpiece of tiw SWBT position. 

SWBT conceded that 1M Fedt!Tdl Communication.r Commission (FCC) luu not taken the 

posttiola UTged l1y SWBT. 54 In hl.r rebuttal testimony, SWBT witneu Smith auerted tMt Section 

25l(cX4)(A) of tiN Fl'A " ... demonstrate.r thal II if reasoNible to price the processing of tM 

service order at a ruale rale. ,.ss The referencul provision of tiN Fl'A requires th6 ILEC to offer 

for resale at wholesale prices any tel4communicalimu service that the carrier provilks at retail 

to subscriben. Howewr, the provision of the FTA reliul upon by SWBT for th6 pricing doe1 not 

apply to ekctrrmic ordering. AJ conculetl by SWBT. electrcmic Jervice ordering l.r not a 

tekcommunicationl service. FUI'IMr, SWBT wltneu Bueluter .r dlrtct testimony pointed out tJuu 

"(u}nfort~ma~ely, there if no retail rate for electronic service orden a.r no retail crutomer of 

SWBT submitJ Its .urvice orden to SWBT on an ekctronic basis • ..s6 

In an effort to ducribe the dJjference~ in SWIJ'rs processes involved with convenion 

orden and lhme required for new custom~n, SWBT presenud tenimony to suggut thai the 

-" SWBT Iaidal Brief at$. 

" Direct Teatimofty of Jolm H. Buehner, SWBT 'Ex. 1 at 3. 

n /d. 

» Tr. 1168 (Nov. 28. 2001). 

,. Tr. at lln-3 (Nov, 28. 2001). 

" RdJuaa1 Tadmoay of Roman A. Smilh. SWBT 'Ex. 41t$, 

,. SWBTBx.l at7. 


